o Cu 9

wdlao Cw y8

% 310, 8 Bg—ii> — Jgl i
SRR als,l )8 slassl— ols I8 558> Contract Law-Formation of Contract : Jgl |z

YVl 18 008 bl Jolge — laols )| 3 548> Contract Law-Vitiating Factors :ess a8
FY.oe (0ls,],8 slie) g, —lasls )l 8 558> Contract Law — Terms of the Contract :pg. |2
L — als |3 wi5— lasls )l 8 558> Contract Law-Discharge of Contract :s o> |28

Ol —Lasls,| 8 34> Contract Law-Remedies For Breach Of Contract ;o> |28

OY. S8 3 (A 5l e Ol
FF . 00S G pae slaols ) B -lasls I8 34a> Contract Law-Consumer Contracts :eiis J—as
YV izl g i — laols I8 548> Contract Law-Exclusion Clauses :qas | ab
0axS B pas 5l cule> Consumer Protection-Criminal and Tortious ASpects :giia Jas
A7, (i JB)p 2l 5 (5,85 sz —

5l cle> Consumer Protection Enforcement, Sanctions and Remedies :n ¢ J—ab

Ver.. Q(1>o‘) 9 s‘J.>‘ wLo.«é ‘9‘)?‘ S JJ.«M



AN Ggi> (ygho

Wy (S Sl gtmnn — 090 (S
V1o S g (S0 Cdgimne) 0> 4 TOIt Negligence : Jol Jad
A1 RO OB paio Codgtune ¢ S Cudgius TOM-Occupiers’ Liability :pq0 Joad
VOF Caoxlyo— p > 4l TO—NUISANCE :pgus |
VS e 59l — p > 4 TOM—Trespass :p o> Jab

ol g dlae codgi e - 4S8 Tort Strict and Vicarious Liability ;o Jas

W ot Ged b 5 o50)

VAY........ by LS 4o Sudsius Tort—Liability for Animals :piis | ad




P 50 4o

(> g A0NR0

Ayl (elid)lS e izman 5 (il )5 wdaie jo By 9te oyd (oS Ll anl
Py 42l ) aiee ol )3 Ol ugmine BB LM 5 chnd g ilisee slealRdls
Ul s ( By (Al (35S 5 coge (R ¢ il (Bsi slaplls b ol S
5 =390l JUT (Byme g ez 5 g0l 5 aiS se ] ke Slalllas (5l Ao Slowl 5 Julow
S 350 (sode s dnng Lz 50 fhe (LS I 0 (B> 055> ) ptae (AL
a8k Boii o Kigl 9 (hgsils

Lo colis p lotg 35 03 a5 Conl (Boir Slalllas 039> ;5 (B590T (53] w0 dez i SLS
9 039 (mega> §gi (omill 1514 ploojo )l (oo Sudgtane g laslef B 39dx L
31 Slosg Smnl Goi gzl sl il oSl aslsh 5 umlis B8 cSls

2R3 oy 2 ol Sl s JUs Bpo e agos (ogin 3l (S5l I ¢ Bgi (9ie Ao 5
5 dmaiie 5 lane Sy > plls L5l 4 g8 ( o> manlio 335 550 ke aSh sl
i |, ol oMol S 6T 5 aggie oSl o b aiilyzy 45 cod sla ol s
doz i g W (ols 8 g (agpie ) LIS O lse Sl (g ks jo (Fob cleMlasl aiS
Ol 9 e e (Boi lixe 38y Gt 3l (S b et 4 Sl (S Ll adllles
75 ol Sl igel 5 sole Slgime 4 ol (et sl o0l (IO pl a5 anl B 4
Sl I 93 0¥ Cdlads 5 S8 plonandl ) 5 )8

L Ggii> bgrmiils o Lol 6lp laine) (30,51 walp oz 5 cnl ol Slaal 51 S

UL) LY 695.‘2} u}.&.@ J)é 9 axJlas @l)‘y o)'jfo‘ e Gm»li)‘ L)L’) ‘_;99} g_;l?)Ua,a‘ 9 g_JLuJ‘



AN Ggi> (ygho

A oy 53 )l Catl aRls lo g g Juams dlol gl aSST s ogdle ¢ S
0550 wgeme pdUHIS (5550 5 hlal Slalllas plnil 5 als) sole alie

S oaiasdndy g gl Sl il culonds (M jsadall s> o B sl Jolee Sl o
Sors o3ls Sy (gl gorly g 5aBo Jolae 45 (50 M50 0 g Sgb ool i b _Sgi> ool
(S (gt do Sl (gtpds 35 )8 4z g5 090 Dlasl (Fgi> pgrde el aiilas
Folsteei |y oz 5 ged g wly (ole 0l 5 Con oo Wl oo o )lp0m ¢ Fsi> (y5e oTaga
5 ol Xy olobiwl glaad g ol iny ) mlil aewsly L o 6, 5550 9 el Sl
5L aedy)| s ) am laclz 5 5l pl cudS SlE1 o Wil ge et bgzmails
Doi9l g addllas sl (o)l Hlgieds wozge 2K mlie (LS 0 ilg dex 3 ol ol ol
St 0 SzsS Nz e o5 5955 8 Gsh plgzmadls ealiiiul 590 (Sl (S (5t
Sy (Se Ledsine 9 ool 8 g5 055> 50 (el Dlalllae ool g sale mlie S
3 392 ade Soad g by Slesal, L aST SIS wlewns g o) Kiwgh «lobiwl aos 5l Ll jo
390 Al orl pilgssl 5 035 o0 )l Klow ilosons wilodg luy )b Sl Gl Lol 5 and e

2035 18 Bei Dlalllas 4y laieddde g b geiils o 9 ¢ RIS assl> sl § oolasl

VF-&/- /18 7 ,b



Jol s

é‘é}'}J @3—3’







SJ 9‘ J—Aﬂ
Contract Law-Formation of Contract
MO 51 48 Slanit — 318 41,8 §9i>

Key Points
Sl IS

After reading this chapter, you will be able to:

describe the rules of law relating to contractual offers (including
invitations to treat);

describe the rules of law relating to contractual acceptance;

describe the rules of law relating to consideration;

describe the rules of law relating to contractual intention;

describe the rules of law relating to contractual capacity.
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Introduction
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Put simply, a contract is an agreement enforceable at law. However, while
all contracts are agreements, not all agreements are contracts. Therefore, a
contract is a particular type of agreement that can be identified by certain
characteristics:

e INTENTION e OFFER

o CAPACITY e ACCEPTANCE

e BARGAIN e AGREEMENT

e CONTRACT e CONSIDERATION
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Offer
Sl

Oxd

An offer is a proposition put by one person (offeror) to another (offeree)
with an indication that they are willing to be bound by its terms should the
other person accept. The proposition can be made orally, in writing or by
conduct, and made to a specific individual group or the world at large. To
be regarded as an offer it must be clear, precise and capable of acceptance
as it stands (Harvey v. Facey [1893),) (Gibson v. Manchester CC. .
(1979)).
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Invitations to treat
dolro 4 D90

An invitation to treat is a proposition indicating a willingness to consider
offers made by others or to enter into negotiations. It is important to
distinguish between offers and invitations to treat, as while an offer is
binding once accepted, an invitation to treat is not. However, this is not
always an easy distinction to make, as some propositions commonly
regarded as offers are, in legal terms, only invitations to treat. Two
common forms of invitation to treat are:

e displays of goods for sale, either in-store (Pharmaceutical Society of
Great Britain v. Boots Cash Chemists (Southern) Ltd [1952]) or in a
shop window (Fisher v. Bell [1961]). The shop is not offering to sell the
goods but is inviting customers to make offers to buy.

e Advertisements (Partridge v. Crittenden [1968]). Again, the general
position is that the advertiser is not offering to sell but is inviting offers
to buy. However, an advertise- ment may be regarded as an offer where
it forms the basis of a unilateral contract (see below). Once an offer has
been made it will either be accepted or

terminated. No offer remains open indefinitely.
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Termination of offer
Sl 195

Revocation.

An offer may be revoked at any time prior to acceptance, even where stated
to be open for a certain period of time (Payne v. Cave [1789]). A promise to
keep the offer open for a certain period is not binding unless supported by
consideration, ie. it is an option purchased under a separate contract
(Routledge v.

Grant [1828]). For revocation to be effective, it must be communicated to the
offeree. We should note that the postal rule (see below) does not apply to letters
of revocation (Byrne & Co v. Leon Van Tienhoven & Co [1880]). However,
communication does not have to be made by the offeror himself-communication
via a reliable third party is effective (Dickinson v. Dodds [1876]).
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Rejection
O3y 3

Rejection by the offeree immediately terminates the offer (Hyde v.
Wrench [1840]). This includes not only straightforward refusals, but also
counteroffers. These are responses that seek to vary or amend the original
offer and, therefore, reject it and establish a new offer in its place.
However, it is important to distinguish counter-offers from mere enquiries
or requests for further information (e.g. whether payment on credit terms
is available). These sorts of enquiries do not terminate the offer
(Stevenson, Jacques & Co v. McLean [1880]).
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Lapse of time
Ob) 19 0
Where the offer is stated to be open for a certain period of time, it will
lapse once that time has expired. Where no time limit for acceptance is

specified, the offer will lapse after a reasonable time (Ramsgate Victoria
Hotel Co u. Montefiore [1866).
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Failure of condition
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Where the offer is made subject to a condition, then it will lapse if that
condition is not fulfilled (Financings Ltd v. Stimson [1962]).
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Death of one of the parties
O sk 3 (S gl

Death of the offeree terminates the offer. Death of the offeror will
terminate the offer where the offeree has notice of the death prior to
acceptance (Re Whelan [1897]). However, where the offeree is unaware
of the death, the offer will only be terminated where the contract could
not be fulfilled by the offeror's personal representatives (e.g. where it is
one for personal services) (Bradbury v. Morgan (1862]).
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Acceptance

-

Jgo

The general rule is that acceptance must exactly match the terms of the
offer. As has been seen, a response that seeks to vary or amend the terms
of the offer is a counter-offer, not an acceptance. Generally, to be
effective, acceptance must be communicated to the offeror, i.e. actually
brought to his attention (Entores Lid v. Miles Far East Corporation
[1955]). Where the offer specifies a particular method of communication,
acceptance is only effective if this method is used. Where the offer
indicates a preferred (but not compulsory) method, then communication
by any method which is at least as advantageous to the offeror will be
effective (Tinn v. Hoffman & Co [1873]; Manchester Diocesan Council
for Education v. Commercial and General Investments Ltd [1969]).
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The postal rule
o ous

The postal rule is the one significant exception to this general rule
regarding communication of acceptance. Acceptance by post is effective
(and therefore binding) as soon as it is posted (Adams v. Lindsell [1818])
even where the letter is delayed or lost in the post (Household Fire and
Carriage Accident Insurance Co v. Grant [1879]) provided it was capable
of delivery (i.e. correctly addressed and stamped) (Re London and
Northern Bank, ex p. Jones [1900]). However, the rule will only apply
where:
e postal acceptance is specified by the offeror; or
e postal communication is reasonable in the circumstances.
Furthermore, the offeror can exclude the rule by stating in the offer that
postal acceptance will only be effective upon receipt (Holwell Securities
Ltd v. Hughes [1974]). The postal rule also applies to analogous forms of
non-instantaneous communication (e.g. cables and inland telemessages),
but not to written communication transmitted instantaneously (e.g. telex
and fax) (Brinkibon Ltd v. Stahag Stahl GmbH [1983]). This emphasises
that it is the delay between despatch and receipt which is relevant, not the
written nature of the communication. The position regarding e-commerce
is yet to be determined.
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Uncertainty
Cuxlad pus
There may be decide that it is too vague or uncertain to be enforced
(Scammell (G) and Nephew Ltd v. Ouston rare cases where the parties
believe they have reached agreement but the courts [1941]). However, the
courts attempt to remove apparent uncertainty by reference to previous

dealings between the parties and to relevant commercial custom and
practice (Hillas & Co Ltd v. Arcos Ltd [1932]).
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Consideration
Kl
As noted above, an agreement must be supported by consideration if it is

to be a contract. Consideration transforms the agreeinent into a bargain: It
IS what one person does (executed consideration) or promises to do
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(executory consideration) in return for the act or promise of the other.
There are four main rules regarding consideration:
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e It must be either a detriment to the promisee or a benefit to the
promisor (though usually it is both), incurred by the promisee at the
promisor's request, e.g. A agrees to sell his car to B for £1000. A's
consideration for B's promise to pay £1000 is his promise to transfer

ownership of the car. This is a detriment to A (he no longer owns the
car) and also a benefit to B (who now owns the car).
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Consideration must move from the promisee but need not move to the
promisor (Tweddle v. Atkinson [1861]), e.g. A's promise to give C £100
is valid consideration for B's promise to do the same. The consideration
(E100) moves from the promisee (A) at the request of the promisor (B).
The fact that it moves to C rather than B is irrelevant. Therefore A can
enforce B's promise and vice versa. In the past, C could not enforce either
promise as he was not a party to the bargain-under the doctrine of privity
of contract, a person who was not a party to the contract could not accrue
rights or incur obligations under it. This was sometimes explained by
saying that C was a stranger to the consideration. However, following the
Contracts (Rights of Third Parties) Act 1999, section 1, a third party will
be able to bring a claim where:
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e the contract expressly provides for this; or
e the contract purports to confer a benefit on him (unless it is clear from
the contract that the parties did not intend it to be enforceable by the
third party).
LS c i ) Sz iz Solpo w0l 5457 (aBlge @
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e Consideration must be sufficient but need not be adequate.
"Sufficient” means something of value, however small or trivial.
There is no requirement it be of equal value to that which is being
given in return. The law is generally only concerned with the
existence of the bargain, not its quality (Thomas v. Thomas [1842];
Chappell & Co Ltd v. Nestle Co Ltd [1960]).
4S5 ez Sudle ) pslate Bl e g ply e LS Lol w4ty codle b (Bge @
w5k iz pln OF Gl & )l sgzy alill e - a3l bl o5 4z 51 850 sl
G a5 03l e dlolas Cudgzge 4 S IS job 4y ygil8 095 so o0l ilil yo aS
eS8 i acde o5 i g Jorepio o BN AFY (ulogs ade ulogi slg-e0) alolas
e Consideration must not be past-past consideration is no consideration

(Roscorla v. Thomas [1842]; Re McArdle [1951]), e.g. A cleans B's
windows and B later promises to pay A £10 for doing so. A cannot
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enforce B's promise to pay because his consideration (the window
cleaning) was already past when B made the promise. There are two
difficult areas regarding consideration:
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e Can performance of an existing duty be valid consideration for a later

agreement?
This depends on the origin of the existing duty.
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e Where the duty is one imposed by the general law, performance of
that duty can only be valid consideration where performance exceeds
that required by law. It is this additional element that forms the
consideration for the later agreement (Collins v. Godefroy [1831];
Glasbrock Bros Ltd v. Glamorgan C.C. [1925]).
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e Where the duty is imposed by an earlier contract with the same party,
perfor- mance of that duty will again be valid consideration for the
later agreement where it exceeds that required by the earlier one
(Stilk v. Myrick [1809]; Hartley v. Ponsonby [1857]). However, it
has been held that mere re-affirmation of an earlier promise may be
valid consideration where the re-affirmation is a benefit to the
promisee, provided the later agreement was not the result of fraud or
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economic duress (Williams v. Roffey Bros & Nicholls (Contractors)
Ltd [1991]).
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e where the duty is imposed by an earlier contract with a different party,

performance of that duty may be valid consideration for a later

agreement (Scotson v. Pegg [1861]; New Zealand Shipping Co Ltd v.
A M Satterthwaite & Co Ltd (The Eurymedon) [1975]).
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e Can a promise to pay part of a debt be valid consideration for a
promise to release from the remainder? Under the rule in Pinnel's
Case [1602] this is not valid considera- tion. However, there are a
number of exceptions.
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e Part-payment at the creditor's request before the date the debt is due is
valid consideration. The early payment provides additional and fresh
consideration.
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e Part-payment at the creditor's request at a different place is similarly
valid
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e Part-payment at the creditor's request together with some goods, or
settlement by goods alone is similarly valid.
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e The rule does not apply where the amount is disputed. The
consideration is the risk of paying more than is in fact due.
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e The rule does not apply where the smaller sum is paid by a third

party. To allow the creditor to go back on his promise would be a
fraud on that third party (Hirachand Punamchand v. Temple [1911]).
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e The rule does not apply where the debtor has entered into a
composition agreement with his creditors. Under this, all creditors
agree to accept a dividend (so much in the £) in full settlement of their
claims. Again, to allow one creditor to go back on this agreement
would amount to a fraud on the others (Wood v. Robarts [1818]).
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Promissory estoppel
29T pI Sl

Despite these limitations on the rule in Pinnel's Case, there may still be
circumstances where the common law rule applies yet it would be unjust
to allow the creditor to go back on his promise. In such circumstances, the
debtor may be able to rely on the equitable doctrine of promissory
estoppel: where the debtor has acted in reliance on the creditor's promise,
the court may exercise its discretion to estop (prevent) the creditor going
back on that promise even though the debtor has provided no
consideration (Central London Property Trust Ltd v. High Trees House
Ltd [1947]).

Al g2y ol el e (i (slgeo 00eld 590 10 00l oold 7 1b leiiogaste of e
Ologas 4y 394 00ls o3l I 4 Sl bl g Jloel Y palS s0eld dosl g 0 45 ol

oo sglel il Sl aylas a4 wilg Saas ol e sl i 50 08k a¥olel S Jos
olFols ally 00,5 Joe [ISGliny Jg8 5 sl L [Sa0s a7 S g0 10105 AT (gugs Codlas
S oolaiwl oaeld ol 5l LSCb  is Cde 0 )5 gie (5l 09 oMo 4 Lo wilgie

&35 o o0 ol Cdgippc ©8 50 slged) wil 00,50 ) (pale aisSome JSa0s iz e
AV aal QLI})J &L&.ﬁ.ﬁ.g JJM ale

Unilateral contracts
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As indicated above, slightly different rules regarding offer, acceptance
and consideration apply in relation to unilateral contracts. A unilateral
contract arises where one party has made a conditional offer-for example,
an offer of reward. If A offers a £50 reward to anyone who finds and
returns his lost dog (the condition), then he is bound to pay that reward to
anyone who fulfils that condition. Therefore, while advertisements are
generally regarded as invitations to treat, an advertisement of reward will
usually be held to be a conditional offer (Carlill v. Carbolic Smoke Ball
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Co [1993]). However, unilateral contracts are rare, and largely limited to
contracts of reward and analogous circumstances. Once a conditional
offer has been made, acceptance is effective (in that the offer cannot be
revoked) as soon as someone begins to perform the condition (Errington
v. Errington and Woods [1952]), and the offeror is held to have waived
the requirement of communication (Carlill). However, the offeror will be
released from his obligations if performance of the condition is begun but
not completed. While partial performance is sufficient acceptance to
prevent revocation, only full performance will amount to consideration.
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